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THE JERUSALEM LAW: ORIGIN AND EFFECTS

BY STEPHEN ADLER

The juridical significance of the “‘Basic Law:
Jerusalem, Capital of Israel, 5740-19807%, has
been largely misunderstood. Through codifying
existing legislation and case law it merely recon-
firmed the legal situation pertaining to Jerusalem,'
without introducing any innovations. Therefore,
the law’s real significance is declarative in that it
articulates the nation’s unique relationship to Jer-
usalem. Although historic bonds, demography and
national concensus may motivate, and even justify,
such expression, they should not be confused with
the law’s legal effects.
One should not be misled by the term ““Basic Law”
that came into usage after the First Knesset’s
Harari decision (June 13, 1950), which stated:
“The Constitution, Law and Legal Affairs
Committee is hereby charged with the task of
preparing a draft constitution for the State.
The Constitution will consist of separate
chapters in such a way that each chapter will
represent, in its own right, a Basic Law. These
chapters will be brought before the Knesset,
and in the event the Committee completes its
task, these chapters shall combine to form the
Constitution of the State™.?
To date, the Knesset has passed seven Basic Laws.
No special procedure for the adoption of Basic
Laws exists, and they have been enacted in the
same way as all other legislation. The use of the title
Basic Law in itself does not convey upon the law
superior legal validity.
Perhaps the law would have been innovative had it
contained an “entrenchment provision”. Some of
the Basic Laws so far enacted contain provisions
which have been entrenched, i.e., the law itself has
laid down that these provisions can be changed
only by a qualified majority (e.g., Articles 4, 44 and
45 of Basic Law: The Knesset). The legal implica-
tions of such an entrenchment have not yet been
clarified by the Courts and, indeed, the Basic Law
on Jerusalem does not contain an entrenchment
provision.

The Status of Jerusalem under Israeli Law

a) Jerusalem’s Western Sector as Part of the State of
Israel
Upon the termination in 1948 of the British Man-

date in Palestine, or in ““Eretz Israel’ as the land is
usually referred to under Israeli law, the govern-
ments of Egypt, Syria, Jordan, Iraq and Lebanon
declared war and their armies invaded the infant
State of Israel. The Israeli army repelled the attack
in what the Israelis refer to as the “War of Inde-
pendence,” which among other outcomes, resulted
in Israeli control of Jerusalem’s western sector.
Following the War of Independence, the Israeli
Government determined Israel’s borders by apply-
ing Israeli law and jurisdiction to areas held by the
Israel army, which included West Jerusalem. This
was done by Section 1 of the Area of Jurisdiction
and Powers Ordinance, 5708-1948 which stated:
“1. Any law applying to the whole of the State
of Israel shall be deemed to apply to the whole
of the area including both the area of the State
of Israel and any part of Palestine which the
Minister of Defence has defined by proclama-
tion as being held by the Defence Army of
Israel™.’
Since West Jerusalem was held by Israel,* it legally
constituted a part of the state by virtue of the above
cited ordinance.

b) Recognition by Foreign States of Jerusalem as
Part of Israel
Israel’s sovereignty over Jerusalem has been given
de facto recognition by certain nations,’ de jure
recognition by others,® and has not been recog-
nized at all by a number of states maintaining
hostile policy towards Israel. An example of de
facto recognition was Great Britain’s policy, which
was stated by her Minister of State, as follows:
“His Majesty’s Government are unable to
recognize the Sovereignty of Israel over that
part of Jerusalem which she occupies, though,
pending a final determination of the status of
the area, they recognize that Israel exercises
de facto authority in it. In according recogni-
tion on the same date to the kingdom of Jor-
dan and that part of Palestine under Jordan
occupation and control, His Majesty’s
Government made a similar reservation in
respect of that part of Jerusalem occupied and
controlled by Jordan. His Majesty’s Govern-
ment continues to maintain, as regards the

* The text of the Law may be found on p. 51.
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status of that part of Jerusalem occupied by
Israel, the attitude which it adopted when
according de jure recognition to the State of
Israel on April 27, 1950”7
In another case,® the Italian Administrative Law
Court, answering an inquiry of the Italian Ministry
of Foreign Affairs, held that Israel was in de facto
control of Jerusalem and that the rent for the Ital-
ian Jerusalem Consulate should be paid to the
Isracli Custodian of Absentee Property, according
to Israeli law. This statement rejected the claim for
rent of the Consulate building’s Arab owner who,
according to Israeli law, was not entitled to the rent
because he had left Israel in 1948, and his property
was being held by the Custodian of Absentee
Property.
English courts have also recognized Israel’s de
facto control over Jerusalem. In Arab Bank Ltd. v.
Barclay’s Bank,’® the Respondent’s Jerusalem
branch was situated in Israeli controlled Jerusa-
lem, while the Appellant’s head office was in the
Jordanian controlled sector of the city. The Appel-
lant sued in England for money held by the
Respondent’s Jerusalem branch before the 1948
War and which under Israeli law could not be paid
to the Appellant. The House of Lords held that the
Appellant’s right to obtain payment for the
account at the Respondent’s Jerusalem branch was
suspended by the outbreak of the 1948 War, and
since immediately after that Israel gained control
over the part of Jerusalem where the Respondent’s
branch was located, the bank was now situated in
Israel and Israeli law applied to it. The Appellant’s
claim was denied.
In another English case, Reg. V- Governor of Brixton
Prison, Ex Parte Schtraks,'® the House of Lords
denied Schtraks a writ of Habeas Corpus and
approved his extradiction by Israel for the crimes
of perjury and child stealing. Schtraks had
allegedly committed the crimes in Israel, including
Jerusalem, of kidnapping a child named Yossele
from Isracl to England against the order of the
Israeli Supreme Court, and of perjuring himself in
the Israeli Supreme Court located in Jerusalem.
One of Schtraks’ claims in the English courts
against his extradition to Israel was that since his
crimes had been committed in Jerusalem, and
Great Britain had not recognized Israeli sover-
eignty over the city, and the Isracl-Britain extradi-
tion treaty applied to «“Israeli territory”’, he could
not be extradited to Jerusalem which was not
Israeli territory. The Divisional Court, Queens
Bench Division rejected Schtraks’ claim and said:
“There has never been and is not today any
question of competing sovereignty in the area.
No other state 1s recognized as having de jure

sovereignty. Again, Jerusalem is the capital,
the seat of the government, the seat of the
High Court of Israel and to exclude Jerusalem
from the territory of Israel and in this context
would render the (extradition) agreement
wholly ineffective”. (at p. 181, Lord Parker).
The House of Lords dismissed Schtraks’ appeal,
stated that Israel had de facto authority and exer-
cised control over Jerualem, and added that the
difference between de facto and de jure recognition
is between a provisional and final decision and that
as far as extradition 18 concerned there is no differ-
ence between de facto and de jure recognition.
In effect, a number of nations give implied de jure
recognition to Jerusalem as part of Israel. Com-
panies registered in Jerusalem, official acts per-
formed in Jerusalem and officials appointed and
located in Jerusalem are recognized by many coun-
tries. Marriage and divorce performed and regis-
tered in Jerusalem are recognized outside Israel.
Jerusalem is recognized as part of Israel regarding
international treaties or agreements oOn subjects
such as communications, health, labor, post ser-
vice, etc.!!
In the National Insurance Treaty between Israel
and Great Britain, the area of Israel is defined as all
the territory administered by the State of Israel as
of July 19, 1956. In the National Insurance Treaty
between Israel and France, the area of Israel is
defined as the area of the State of Israel. The same
is true in the National Insurance Treaty between
Israel and Germany. Under the National Insurance
Treaties, Great Britain, France and Germany pay
old age pensions to those entitled, who live in
Jerusalem. In the Treaty between Great Britain
and Israel for Aviation Services, “territory” of
both nations is defined as ‘‘land areas and territori-
al waters adjacent thereto under the sovereignty.
suzerainty, protection or trusteeship of thatstate™.
When it comes to questions with practical or legal
ramifactions the above nations and many others
recognize Jerusalem as part of Israel.
Recognition policy of states is based on political
considerations and has few legal consequences.
Failure to accord recognition is an indication of
political disapproval based on national interests.
Non-recognition does not mean that a state does
not exist or that a state does not control an area.
but that for political motives a state does not
approve or acknowledge a change in sovereignty.
For example, the United States and other nations
consider Vatican City a sovereign state, but do not
officially recognize it as a state under international
law, have no normal diplomatic relations with it
and maintain no ambassador there. Another exam-
ple is East Berlin, not officially recognized by many
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Western nations as part of East Germany, as politi-
cal protest, but in practice benefiting from all the
legal aspects of full recognition.

The many nations’ refusal to recognize Jerusalem
as part of Israel is unrelated to the unification of
the city in 1967, and is based upon the following
reasons: (1) the claim that since Jerusalem was to
be a corpus separatum under the United Nations
partition plan, no recognition of any nation’s sOv-
ereignty over the city should be recognized until a
treaty is signed concerning the city’s status; 2)

political interests, especially a desire to maintain

good relations with Arab nations; (3) refusal to
accept Jewish sovereignty over Christian Holy Pla-
ces, and (4) Israel’s failure to insist upon
recognition.

In effect, most nations’ policies towards Israeli
sovereignty over Jerusalem is to grant most of the
legal consequences of de jure recognition. Failure
to grant Israel de jure recognition over West Jeru-
salem and that part of the city which is Jewish
populated ignores the fact that Israeli sovereignty
there is firmly established and that there can be no
serious controversy about the Jewish areas remain-
ing part of Israel.

¢) Jerusalem — the Capital of Israel
On December 13, 1949, Prime Minister David Ben-
Gurion proposed that the Knesset sit in Jerusalem
and government offices be located there. The
Knesset accepted the proposal and convened in
Jerusalem on December 27, 1949. In making the
above proposal Prime Minister Ben-Gurion
expressed the national consensus by stating the
following:
“Ever since the establishment of the Provi-
sional Government, our principal care has
been the security and economic consolidation
of Jerusalem. In the stress of war, when Jeru-
salem was under siege, we were compelled to
establish the seat of Government in Tel Aviv.
For the State of Israel, however, there has
always been and will always be one Capital,
the Eternal Jersualem. Thus it was 3000 years
ago and thus it will be, we believe, until the
end of time”."?
Israeli laws provide for Jerusalem as Israel’s capi-
tal, and the seat of the Knesset, the President, the
Supreme Court, and the Government.'?
During the British Mandate, the High Commis-
sioner, the Government, and the Supreme Court
were located in Jerusalem. The Jewish Agency,
recognized by the League of Nations as the official
representative of Palestinian Jews, likewise was
located in Jerusalem. Except for the Jews, no other
people living in or occupying Eretz Israel ever
declared Jerusalem its capital.
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Israel’s Right to Choose Jerusalem as her
Capital

Israel’s right to choose her capitalisa fundamental
prerogative shared by all independent states. The
choice of a nation’s capital is determined solely by
that nation’s internal laws and is unrelated to inter-
national law. The prerogative of the host state to
choose the city in which diplomatic missions be
situated has never been questioned. Thus, when
Brazil moved her capital to Brasilia, she required
all embassies to move to the new capital by Sep-
tember, 1972. Although the capital of Holland is
Amsterdam, the Dutch Government prefers that
diplomatic missions be located in The Hague.
While some governments would prefer Amster-
dam, they naturally acceeded to the wishes of the
host government, and all such missions are in The
Hague. The United States Department of State
objected when certain nations wanted their diplo-
mats to reside officially in New York. The objec-
tion was accepted and all embassies are in
Washington. In another case, although the United
States does not recognize East Berlin as the capital
of East Germany, it has acceeded to that country’s
request that the American embassy be located in
East Berlin.'*

While Jerusalem is not officially recognized by
most nations as Israel’s capital, this has political
rather than legal consequences — the political con-
sequence being that diplomatic missions are
located in Tel Aviv.

While most countries do not expressly recognize
Jerusalem as the capital of Israel, there are indica-
tions of implied recognition. For example, all
ambassadors present their credentials in Jerusalem
and visiting heads of state are officially received
there by the President of Israel, Prime Minister and
the Knesset. Diplomatic contacts between Govern-
ment officials generally take place in Jerusalem.
Instead of officially refusing, for political reasons,
to recognize Jerusalem as Israel’s capital, foreign
governments could adopt a more honest and realis-
tic policy by granting «conditional recognition” —
it being conditional on the terms of a future
settlement.

Jerusalem as a United City

As a direct result of the June, 1967 War, Jerusalem
was reunited under Israeli rule. On June 28, 1967,
the Knesset made East Jerusalem part of Israel by
applying to it Israeli law, jurisdiction and adminis-
tration and by amending the Municipalities Ordi-
nances which enabled the extention of Jerusalem’s
municipal boundaries.'S Jerusalem is part of Eretz
Israel, and according to the prevailing interpreta-
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part of Eretz Israel held by
the state by extension of
Israeli law, jurisdiction and administration. Israeli
law does not consider any part of Eretz Israel

tion of Israeli law, any
Israel can become part of

incorporated into Israel as “annexed” or “occu-

pied territory”.

The Unification of Jerusalem as reflected

in Case Law
Israel has no law determining its borders and no
law specifically stating which area is part of the
State. Therefore, the question arose whether
Amendment 11 and Order No. 1 (of 1967) which
applied Israeli law, jurisdiction and administration
to East Jerusalem, had incorporated it into the
State. This argument distinguished between the
application of Israeli law to an area which is a part
of the State and to an area which is not a part of the
State. Israel may occupy an area and apply Israeli
law without intending to make that area part of the
State. Another claim was that questions regarding
Israel’s borders are non-justiciable political ques-
tions to be determined by the Foreign Minister.'¢ It
was also claimed that under international law mil-
itary conquest of East Jerusalem did not grant
Israel sovereignty, at least until such time that it is
recognized in a peace treaty."’
All the above arguments have been rejected by the
Israel Supreme Court, whose interpretation of the
1967 application of Israeli law to East Jerusalem
was stated by Justice Kahan in Rewidi and Maches
v. The Hebron Military Court:'®
“East Jerusalem has been incorporated into
the State of Israel and isan integral part of it”.
This holding was stated in other Supreme Court
decisions: Chanzalis v. Greek Patriarchate Court"?
(J. Zilberg and J. Halevy) and Ben Dov V. Minister
of Religious Affairs®® (Chief Justice Agranat). Legal
scholars have also supported this interpretation *!
and, if there was any doubt, the Basic Law —
Jerusalem, Capital of Israel stated in 1980 that
«united”’ Jerusalem is the capital of Israel. While it
is conceivable for the Knesset to apply Israeli law
to an area without making it part of the State, this
was not the intent in 1967. It should also be noted
that the method used by the Knesset in 1948 and
1967 to determine Israel’s borders had been to
apply Israeli law, administration and jurisdiction
to an area.
The argument that international law prevents
Israel from uniting Jerusalem has been rejected by
the Supreme Court.”” Under international law,
there was no predecessor state with sovereignty
over East Jerusalem because Jordan’s military
conquest in 1943 did not grant it sovereignty and

was recognized by only two other nations. Accord-
ingly, there isno conflict between international law
and Israeli law regarding Israei’s ability to make
East Jerusalem a part of Israel. However. even if
such a conflict existed, Israeli law would prevail in
its courts. “A well established principle is that
when a conflict exists between Israeli law and inter-
national law, it is incumbent upon Israeli courts to
apply Israeli law”.??
The Foreign Minister may inform the court if an
area is part of the State, but does not have legal
authority to determine Israel’s borders.? Israel’s
borders are not determined by treaties since only
Egypt has a treaty with Israel dealing with this
issue. Israel. Armistice agreements do not set a
nation’s borders and all the territory inside the
armistice lines is not automatically a part of the
state (e.g., Judea and Samaria). It is, therefore, the
Knesset which must decide what territory held by
Israel’s army is part of Israel.
The legal distinction between East Jerusalem’s sta-
tus and that of Judea and Samaria was indicated in
the Rewidi decision. It dealt with a petition on the
Hebron Military Court’s ruling that it had jurisdic-
tion over the alleged violation of the Jordan Antig-
uities Law preventing the transporting of
antiquities “‘abroad”. The antiquities in question
were transported from Hebron to Jerusalem. The
court held that Jordanian law continued to apply
in Judea and Samaria by force of Israeli Army
proclamation and that according to this law trans-
porting antiquities from Judea and Samaria to
Jerusalem constitutes their transportation
“abroad” as Jerusalem is an integral part of Israel.

Religious Freedom in Jerusalem before
and after June, 1967

During Jordan’s brief rule of East Jerusalem, Mos-
lems were guaranteed religious freedom, Chris-
tian’s rights of access to and prayer at the Holy
Places were generally protected, and Jews (regard-
less what country they were coming from) were
totally deprived of religious freedom. The Jordan-
ian Government applied the, Palestine (Holy Pla-
ces) Order in Council, 1924, and attempted to
continue the status quo regarding Christian Holy
Places. On the other hand, Jordan violated the
sanctity and safety of Christian Holy Places by
placing in them gun emplacements and military
posts, and this caused them much damage during
the 1967 War. (There were crimes committed and
damage caused to Christian Holy Places during
Jordanian rule, such as the 1949 fire at the Church
of the Holy Sepulchre, but there is no evidence that
these were related to the Jordanian Government.)
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Jordanian control of the Holy Places was neither
accepted by foreign nations (including the Arab
states) nor the Christian churches. A 1953 Jordan-
ian law restricted Christian churches’ or organiza-
tions’ ability to own or purchase immovable
property near a Holy Place.?® This law was used to
prevent the Roman Catholic Patriarch of Jerusa-
lem from purchasing property on the Mount of
Olives because (in the words of the government
Council of Ministers) ... it 18 apparent that the
purpose of the said Patriarch is to exploit the prop-
erty”. In 1964 the Jordanian Parliament further
limited Christian rights to purchase property by
expanding the limitation to apply to all of Jerusa-
lem, not just the areas adjacent to the Holy Places.
A Christian Arab Member of the Jordanian Parlia-
ment said that these measures Were “discrimina-
tory” and an «abridgment of the rights of a certain
group of citizens”, and Christian churches offi-
cially protested the law.”

All Jews were deprived by Jordan of access to and
the right of prayer at Jewish Holy Places. The
Jordanian Government was responsible for the
destruction and desecration of Jewish Synagogues,
Yeshivot (religious seminaries) and cemeteries, in
violation of the international Convention for the
Protection of Cultural Property in the Event of
Armed Conflict. Even Israeli Moslems were not
allowed by Jordan to visit their Holy Places in East
Jerusalem. And neither were archaeological sites
and antiquities protected by Jordan.
An evaluation of Jordan’s control of the Holy
Places indicates a failure to meet its obligation
because the rights of all religions Were not guaran-
teed, and Jewish Holy Places were destroyed and
desecrated.
In contrast to Jordan’s policy of destroying Jewish
Holy Places, Israel has participated in rebuilding
and renovating Moslem and Christian Holy Places.
After 1967, many new Jewish, Christian and Mos-
lem historical monuments have been discovered
and restored by Israeli universities’ archaeological
explorations, often in co-operation with foreign
theological institutions and universities.
The unification of Jerusalem in 1967 ended Jor-
danian discrimination against Jews and Christians.
Under Israeli law all religions enjoy freedom of
access toand prayerat their Holy Places. The Israel
Supreme Court has stated:
«This (The protection of Holy Places Law) is
the first time, following the many conquests
and changes of Government in Eretz Israel
since the destruction of the Second Temple (in
70 C.E.)thatasa result of a military conquest
the civil administration enacted a law which
guarantees the rights of all religions to their
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Holy Places, without giving priority to one
religion over another...”?

Israel’s policy has been recently restated:
“The free and unfettered administration of
the Holy Places by each religion and its
chosen institution is and will be guaranteed,
and this in cooperation and conjunction with

the religious authorities concerned”.29

Jerusalem Today

As a political declaration, supported by the
Government Coalition and the opposition Labor
Alignment, the Jerusalem Law reflects not only
national aspirations but also very definite realities.
The demographic status of Jerusalem will be a
major factor in any future peace agreement con-
cerning the city. Jews have constituted an absolute
majority of Jerusalem’s population for over one
hundred years. Today, 71 percent of the city 1s
Jewish. Many of the post-1967 proposals for solu-
tion of the Jerusalem issue Were based upon divid-
ing the city and returning most of East Jerusalem
to Arab sovereignty. This was possible in 1967
when the city’s Jewish population lived in West
Jerusalem and its Arab population in the part of
the city formerly ruled by Jordan. However, as of
December, 1981, about 85,000 Jews lived in East
Jerusalem, this being 42 percent of the East Jerusa-
lem’s population. This is one of the reasons why
moderate Arabs have abandoned their proposals
for redividing the city. Furthermore, the fairest
criteria to determine which State should govern
Jerusalem is what the city’s residents desire. Since
Jerusalem is 71 percent Jewish it is clear that a
majority of the city’s population desires it to
remain a part of Israel. (Needless tosay, the minor-
ities’ rights are protected by various Israeli laws,
including the Protection of the Holy Places Law,
1967, and many court decisions.)

Partition of the city is not only impractical but also
senseless. There is no logic in dividing a beautiful
and peaceful city and erecting a frontier with
barbed wire and concrete walls. Peace never
divides a city — war does — and those proposing
dividing Jerusalem are advocating the destruction
of the city.

The experience of Israel governing Jerusalem
between 1967 and 1982 has proven that freedom 1s
guaranteed to all residents. Jews and Arabs move

about the city without restriction. Citizens of all
nations, including the Arab states maintaining a
state of war with Israel, are free to visit Jerusalem,
and indeed come in large numbers (120,000 in
1982). Freedom of access and prayer at the Holy

Places has been guaranteed to all religions. There




has been no destruction of Holy Places, as existed
under Jordanian rule. The public order has been
upheld and the government of Jerusalem has been

based upon mutual respect,

compromise and

tolerance.
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